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INTRODUCTION 

 

All constitutional law problem questions, whether they are assignments or exams, are 

concerned with one thing – whether a new piece of federal legislation is valid under the 

Constitution. Occasionally, they are also concerned whether state or territory legislation is 

invalid for being inconsistent with new federal legislation.  

 

The questions typically look like this: 

 

1. A set of facts providing background as to why the Commonwealth or State 

government has enacted a new piece of legisation (e.g. implementing a treaty, 

responding to some social problem etc.).  

2. You will be provided with several sections of the new federal legislation, and 

occassionally some state legislation too. 

3. You will be told about some person or company that is potentially in breach of the 

new legislation, and will be asked to advise them on whether the new legislation is 

valid under the Constitution. 

 

In short, therefore, your task will be to determine whether the new legislation can be 

challenged due to it being unconstitutional. There are three ways that law can be invalid 

under the Constitution: 

 

1. Characterisation 

The new federal legislation will be unconstitutional if it is not supported by a head of power. 

Remember, the Federal Government can only make laws on the topics listed in s 51 of the 

Constitution. These topics, like trade and commerce, corporations, or defence, are called 

‘heads of power.’ Every section of legislation made by the federal government will be invalid 

if it is not sufficiently connected to one of the heads of power. This step requires you to 

examine the subject matter of each section of the newly enacted legislation, and ask whether 

each section is sufficiently connected to a head of power. Each head of power has its own test, 

and so you will need to first explain the test and then apply it to each relevant section of the 

new legislation. If a section is not supported by a subject matter listed in s 51 it is 

unconstitutional and invalid.  
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2. Express and implied rights 

A section of the new legislation will be unconstitutional if it breaches a right or duty in the 

Constitution. For example, a section of federal legislation that bans the practicing of a 

particular religion breaches freedom of religion and is unconstitutional. These rights and 

freedoms apply to Commonwealth legislation and state/ territory legislation. In other words, 

if a question asks you to consider the validity of state or territory legislation, you should 

consider whether any sections breaches any express or implied rights. 

 

3. Inconsistency 

If there is state/territory legislation on the same topic as the new federal legislation, the state 

legislation will be invalid to th extent of any inconsistency with the federal legislation. In other 

words, federal legislation trumps state legislsation if it is impossible to obey both pieces of 

legislation simultaneously, if it takes away a right granted by federal legislation (or vice versa), 

or if the federal legislation has been drafted to provided national consistency and uniformity 

and therefore override any state legislation on the same topic.  

 

That is it – that is all of constitutional law. That means answering any hypothetical 

assessment question requires you to consider the three steps just outlined. The remainder of 

this guide explains each step in more detail.  
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STEP 1: CHARACTERISATION 

 

Characterisation is the process of checking whether the Commonwealth government has the 

power to make a new law. For Commonwealth legislation to be valid, it must be connected to 

a head of power listed in s 51 (e.g. taxation, external affairs, defence). Each head of power has 

its own test to determine whether a new law is supported by it. You need to check whether 

every section and subsection of a new act is supported by one or more heads of power. If a 

section or subsection is not supported by a head of power, it is unconstitutional and invalid. 

 

The best approach to characterisation is to first determine which heads of power you have 

discussed in your course could be relevant to the new legislation.  

 

Identifying the relevant head of power: issue spotting 

 

If a treaty is mentioned in the question: external affairs. 

If the legislation concerns relationships between Australia and other countries: external 

affairs.  

If the legislation concerns something geographically external to Australian territory: external 

affairs.  

If the legislation concerns the military, navy or air force, combats terrorism, or concerns some 

threat to Australian national security, or is implemented during a time of war: defence. 

If the word ‘corporation’ is in new legislation at all: corporations 

If the new legislation concerns interstate or international trade: trade and commerce 

If the new legislation imposes a compulsory payment to the federal government: taxation 

If the new legislation is responding to some national emergency, like a global recession or 

natural disaster: nationhood.  

If the legislation concerns a particular race: race power.  

If the new legislation concerns citizenship, immigration or deportation: aliens power.  

 

Flowchart for Characterisation 

 

1. Identify the relevant heads of power (see issue spotting above) 

2. Explain the test for the head of power (each head of power test is explained below) 
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- State relevant section of 51 

- State the common law tests  

3. Apply the previously summarised test to each relevant section of the new legislation 

4. Complete steps 2 and 3 for each relevant head of power 

5. Look at your answers to the previous steps. Conclude by identifying whether each 

section is supported by one or more heads of power. If it is, it is valid and enforceable. 

If no heads of power support a section of the new legislation, that section is 

unconstitutional and unenforceable. If a section not supported by a head of power can 

be removed and the legislation can still operate effectively, then the section can be 

severed from the Act (declared unenforceable but the remaining parts of the 

legislation that are supported by heads of power are enforceable) . If the legislation 

cannot operate without the invalid section, the whole Act is invalid.  
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Trade and Commerce 

 

This head of power will be relevant if the law regulates international or interstate trade and commerce. 

 

The Commonwealth Parliament has power to make laws with respect to '[t]rade and 

commerce with other countries, and among the States' (Constitution, s 51(i). 

 

The words ‘Trade and Commerce’ have their ordinary meaning (W & A McArthur Ltd v 

Queensland (1920) 28 CLR 530). Trade and commerce refers to the regulation of the 

movement of goods for sale in some way (W & A McArthur Ltd v Queensland (1920) 28 CLR 

530; Federated Amalgamated Government Railway & amp; Tramway Service Association v New South 

Wales Railway Traffic Employees Association (1906) 4 CLR 488). Trade must be interstate or 

international, and intrastate trade is insufficient (i.e. trade within an individual state) (R v 

Foster; Ex parte Eastern and Australian Steamship Co Ltd (1959) 103 CLR 256).  

 

To be valid, the practical and legal effects of [INSERT SECTION OF THE NEW 

LEGISLATION IN THE QUESTION] must have a sufficient connection to interstate or 

international trade and commerce (Grain Pool of Western Australia v Cth (2000) 202 CLR 479; 

Bank of New South Wales v Cth (1948) 76 CLR 1 (Latham J)). If the practical and legal effects of 

the section has a sufficient connection to interstate or international trade and commerce, 

meaning the connection is not ‘so insubstantial, tenuous or distant’ that it cannot sensibly be 

described as a law ‘with respect to’ trade and commerce, then the section is supported by the 

trade and commerce power (Melbourne Corporation v Cth (1947) 74 CLR 31; Re Dingan (1995) 

183 CLR 323; Grain Pool of Western Australia v Cth (2000) 202 CLR 479). 

 

Determining whether there is a sufficient connection 

 

Read the new section and outline what rights, privileges, and duties and liabilities it creates, 

and its practical effects.  [Usually this requires basically writing down what the section states.] Use the 

cases below to determine if there is a sufficient connection or not: 

 

Examples of valid laws: 
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- Laws related to matters ancillary or incidental to trade and commerce, such as the 

conditions of employment of those employed in interstate and international trade and 

commerce (Huddart Parker Ltd v Commonwealth (1931) 44 CLR 492, 515–516 (Dixon J)).  

- Laws to regulate transportation of merchandise, negotiations (verbal and by 

correspondence), sale of goods and delivery (W & A McArthur Ltd v Queensland (1920) 28 

CLR 530). 

- Laws to regulate the transport of people for profit (Australian National Airways Pty Ltd v 

Cth (1945) 71 CLR 29) 

- Laws to regulate banking, electricity and gas (Bank of New South Wales v Cth (1948) 76 

CLR 1) 

- The trade and commerce power will support laws related to the supervision and 

control of all acts and processes relating to exporting goods, such as laws regulating 

the health requirements for meat destined for export (O’Sullivan v Noarlunga Meat Ltd 

(1954) 92 CLR 565).   

- Laws that regulated intrastate air travel are valid under the incidental power if they 

provide for the safety or, or prevention of physical interference with interstate or 

international flights (Airlines of New South Wales Pty Ltd v New South Wales (No 2) (1965) 

113 CLR 54).  

 

Examples of invalid laws: 

- Laws regulating the transportation of goods within a single state (R v Foster; Ex parte 

Eastern and Australian Steamship Co Ltd (1959) 103 CLR 256) 

- Laws nationalising private banks as this was not sufficiently connected to trade and 

commerce (Bank of New South Wales v Commonwealth (1948) 76 CLR 1) 

- Laws regulating manufacturing and regulating restrictive trade practices as this was 

not sufficiently connected to trade and commerce (Strickland v Rocla Concrete Pipes Ltd 

(1971) 124 CLR 468) 

- Laws regulating the slaughtering process within one state (O’Sullivan v Noarlunga Meat 

Ltd (1954) 92 CLR 565).  

 

Problem Question and Answer: trade and commerce 

 

Australia currently exports 12 per cent of the world’s gas and is set to become the world’s 


